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RECENT IMPORTANT DECISIONS 575 

ville, 43 111. 183 and the Supreme Court of the United States, in Oulton v. 
Savings Inst., 17 Wall. 109, after stating the functions of a bank or banker 
to be, receiving deposits, discounting bills and notes, loaning money, and 
issuing notes as a circulating currency, held that an institution exercising 
more than one of these functions was a bank in the strictest commercial 
sense. 

Bills and Notes — Indorsement Before Issue— Liabilities. — The notes 
in suit were made by a corporation in which defendant was a stockholder, 
and for which he was acting as secretary and treasurer; they were made 
payable one day after date, with interest from date, and were indorsed in 
blank by the defendant before delivery, for the purpose of giving credit to 
the corporation, the maker. This action was brought on the notes by the 
original payee against the indorser in blank before delivery. Held, by the 
terms of the Negotiable Instruments Law (Chapter 4524, p. 25, Acts 1897), 
when a person not otherwise a party to a negotiable instrument places 
thereon his signature in blank before delivery, his status is fixed as that of 
an indorser. Where the statute fixes the status of a party to a negotiable 
instrument as being that of an indorser, parol evidence is not admissible to 
vary such status. Baumeister v. Kunts (1907), — Fla. — , 42 So. Rep. 886. 

The rule under such circumstances before the passage of the Negotiable 
Instruments Law in Florida was that such a person became liable as one of 
the makers of the note. Melton v. Brown, 25 Fla. 461 ; McCallum v. Driggs, 
35 Fla. 277. The Negotiable Instruments Law has changed the rule on this 
point in many of the other states also. For an extended discussion of this 
subject, see 5 Michigan Law Review, 189. 

Bills and Notes — Usury — Evidence — Burden of Proof. — The complain- 
ants in this case, who are the executors of the last will and testament of 
W. B. Wood, deceased, are seeking to obtain a decree against the defend- 
ants for the payment of the amount due upon two several promissory notes 
made by the defendant, Anna D. Babbitt, dated March 24, 1902, by one of 
which notes she promised to pay to the order of the said W. B. Wood, in the 
city of Philadelphia, three years from date, the sum of $10,000, together with 
interest at six per cent, per annum, payable semi-annually, and by the other 
of which she promised to pay to the order of The New York Finance Co., 
at its office in the Borough of Manhattan, in the City of New York, the 
sum of $S,ooo, at and after the death of one Charles G. Campbell. The 
defendant, Anna D. Babbitt, by her answer claimed that the notes were 
given in connection with, or as a part of a usurious transaction or transac- 
tions, and that the $5,000 note represents the amount of usury which she 
was compelled to pay in order to procure the loan of $10,000, represented by 
her note for that amount. Held, the burden of proving usury always rests 
on the party setting it up. The facts necessary to constitute it must be 
clearly established beyond reasonable doubt by the decided preponderance of 
evidence. It is not enough that the circumstances proved render it highly 
probable that there was a corrupt bargain ; such a bargain must be proved, 
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and not left to conjecture. Wood et al. v. Babbitt et al. (1907), — C. C. D., 
N. J. — 149 Fed. Rep. 818. 

This rule has been clearly established in New Jersey. Conover v. Van 
Mater, 18 N. J. Eq. 481 ; Taylor v. Morris, 22 N. J. Eq. 606 ; Berdan v. 
School Dist. No. 38, 47 N. J. Eq. 8. But it is evident that the courts do not 
mean by this expression that the same degree of proof is required as in 
criminal cases, Wheatley v. Waldo, 36 Vt. 237; and it is submitted that the 
general rule of evidence in other civil cases should be applied to actions in 
which the existence of usury is in question, either as a defense or as a 
ground for affirmative relief, and the party alleging usury should only be 
required to prove its existence by a preponderance of the evidence. Lukens 
v. Hazlett, 37 Minn. 441; Nunn v. Bird, 36 Ore. 515; Gantzer v. Schmeltz, 
206 111. 560; In re Samuel Wilde's Sons, 133 Fed. 362. And that such would 
seem to be what is meant by the New York and other courts, Rosenstein v. 
Fox, 150 N. Y. 354; White v. Benjamin, 138 N. Y. 623, when they say that 
all the facts constituting usury must be proved with reasonable certainty and 
by clear and satisfactory evidence, by the party pleading it. See In re 
Samuel Wilde's Sons, supra. 

Carriers — Freight Elevators as Carriers of Passengers. — Defendants 
were owners of a large office building containing six passenger elevators and 
one freight elevator, the latter being used for the purpose of transporting 
the effects of tenants. All passengers and workmen about the building, 
customarily used the passenger elevators. Plaintiff was a workman in the 
employ of a tenant and was engaged in removing goods from an office in 
the building. While so engaged, he was attending certain freight on the 
elevator, when, through the negligence of the operator and the improper 
construction of the elevator, he was severely injured. There was evidence 
of a custom of persons handling freight to ride on this elevator. Held, that 
the relation of common carrier and passenger existed, and that the defendants 
were liable for injuries sustained through the negligence of the elevator 
operator. Orcutt v. Century Building Co. et al. (1906), — Mo. — , 99 S. W. 
Rep. 1062. 

The law is fairly well settled as to the liability of owners of passenger 
elevators and by the great weight of authority they are held to the liability 
of common carries of passengers. See 4 Michigan Law Rev. 149, 130. In 
I Hutchinson, Carriers, (3rd Ed.) 93, the author says, "the owners and 
managers of passenger elevators although spoken of by some courts as com- 
mon carriers of passengers, cannot properly be so classed. Nevertheless, 
with reference to the safety of their passengers, the law has imposed upon 
the proprietors of passenger elevators, duties precisely similar to those 
exacted of passenger carriers by railroad. The law, therefore, justly holds 
that while the owners of passenger elevators are not insurers of the safety 
of their passengers that they are bound to exercise in their behalf the highest 
degree of skill and forethought." The cases involving the liability of 
owners of freight elevators in this respect are not very numerous, and the 
majority of these cases have been decided on grounds which did not touch 



